	Non-Appropriation Addendum (for State or Local Governmental Lease or Loan)                 
                  

	Lessee/Renter/Customer:
	  Title of lease, rental or other agreement:

	       
	       dated       

	Lessor or Lender:       
	Lease, rental or contract #:       


This Non-Appropriation Addendum (this “Addendum”) is made by and between the above-referenced lessee, renter or other customer (“Customer”) and the above-referenced lessor or lender (“Creditor”).

Introduction:  Customer and Creditor are simultaneously herewith entering into the above-referenced lease, rental, loan or other credit agreement (the “Agreement”); and Customer and Creditor wish to modify and/or supplement the terms of the Agreement, as more particularly set forth herein below.   This Addendum shall be effective as of the same date as the Agreement (the “Effective Date”).

1.  
Incorporation and Effect. This Addendum is hereby made a part of, and incorporated into, the Agreement as though fully set forth therein.  As modified or supplemented by the terms set forth herein, the provisions of the Agreement shall remain in full force and effect, provided that, in the event of a conflict between any provision of this Addendum and any provision of the Agreement, the provision of this Addendum shall control.  In entering into this Addendum, it is the intent of Customer and Creditor to conform the terms and conditions of the Agreement to the requirements of all applicable federal, state and local laws, rules and regulations relating to governmental entities and public finance.  If any term or condition of this Addendum is unenforceable or unlawful, then such provision shall be deemed null and void without invalidating the remaining provisions of the Agreement.


2.  
Definitions.  Capitalized terms herein that are not otherwise specifically defined herein shall have the same meanings as set forth in the Agreement.   As used in this Addendum, the following terms shall have the following-described meanings:

“Goods” shall have the same meaning as the term “Equipment,” “Leased Equipment,” “Goods” or “Property” (or a similar term) as defined and used in the Agreement.


3.  
Non-Appropriation of Funds.  Customer hereby represents, warrants and covenants to Creditor that: (a) Customer intends, subject only to the provisions of this Section 3, to remit to Creditor all sums due and to become due under the Agreement for the full multi-year term thereof; (b) Customer’s governing body has appropriated sufficient funds to pay all amounts due to Creditor during Customer’s current fiscal period; (c) Customer reasonably believes that legally available funds in an amount sufficient to make all such payments for the full multi-year term can be obtained; and (d) Customer intends to do all things lawfully within its power to obtain and maintain funds from which all such payments to become due during the full multi-year term of the Agreement, including making provision for such payments to the extent necessary in each budget or appropriation request submitted and adopted in accordance with applicable law.  Notwithstanding the foregoing, the decision whether or not to budget and appropriate funds is within the discretion of Customer’s governing body. In the event Customer’s governing body fails to appropriate sufficient funds to make all payments and pay other amounts due and to become due during Customer’s next fiscal period, Customer may, subject to the terms hereof, terminate the Agreement as of the last day of the fiscal period for which appropriations were received (an “Event of Non-appropriation”). Customer agrees to deliver notice of an Event of Non-appropriation to Creditor at least 30 days prior to the end of Customer’s then-current fiscal period, or if an Event of Non-appropriation has not occurred by that date, promptly upon the occurrence of any such Event of Non-appropriation and to return the Goods pursuant to the return requirements stated in the Agreement on or before the effective date of termination. In the event the Agreement is terminated following an Event of Non-appropriation, Customer agrees (but only to the extent permitted by applicable law) that, for a period of one (1) year from the effective date of such termination, Customer shall not purchase, lease, rent or otherwise acquire any personal property performing functions similar to those performed by the Goods, for use at the site where the Goods are located, except as may be required for public health, safety or welfare purposes. Customer and Creditor understand and intend that Customer’s obligation to make payments and pay other amounts due under the Agreement shall constitute a current expense and shall not in any way be construed to be a debt in contravention of any applicable constitutional or statutory limitations or requirements concerning Customer’s creation of indebtedness, nor shall anything contained herein constitute a pledge of Customer’s general tax revenues, funds or monies.



4.  
Additional Representations, Warranties and Covenants of Customer.   In addition to the other representations, warranties and covenants made by Customer as set forth in the Agreement, Customer hereby represents, warrants and covenants to Creditor that:  (a) Customer has the power and authority under applicable law to enter into the Agreement and this Addendum and the transactions contemplated herein and therein and to perform all of its obligations hereunder and thereunder, (b) Customer has duly authorized the execution and delivery of the Agreement and this Addendum by appropriate official action of its governing body and has obtained such other authorizations, consents and/or approvals as are necessary to consummate the Agreement and this Addendum, (c) all legal and other requirements have been met, and procedures have occurred, to render the Agreement and this Addendum enforceable against Customer in accordance with their terms, and Customer has complied with such public bidding requirements as may be applicable to the Agreement and this Addendum and the transactions contemplated herein and therein, (d) upon Creditor’s request, Customer will provide Creditor with a copy of Customer’s current financial statements within 150 days after the end of each fiscal period, and (e) during the term of the Agreement, unless and until the Agreement is terminated in accordance with Section 3 above, Customer shall provide to Creditor, no later than 10 days prior to the end of each fiscal period, with current budgets or other proof of appropriation for the ensuing fiscal period, and such other financial information relating to Customer’s ability to continue the Agreement, as Creditor may request.  Customer hereby acknowledges that the representations, warranties and covenants made by Customer in this Addendum and those set forth in the Agreement are being materially relied upon by Creditor in entering into the Agreement and this Addendum.


5.  
Indemnification.  To the extent Customer is or may be obligated to indemnify, defend or hold Creditor harmless under the terms of the Agreement, any such indemnification obligation shall arise only to the extent permitted by applicable law and shall be limited solely to sums lawfully appropriated for such purpose in accordance with Section 3 above.


6.  
Remedies.  To the extent Creditor’s remedies for a Customer default under the Agreement include any right to accelerate amounts to become due under the Agreement, such acceleration shall be limited to amounts to become due during Customer’s then current fiscal period.


7. 
Governing Law.  Notwithstanding anything in the Agreement to the contrary, the Agreement and this Addendum shall be governed by, construed and enforced in accordance with the laws of the state in which Customer is located.


8.  
Miscellaneous.  This Addendum, together with the provisions of the Agreement not expressly inconsistent herewith, constitutes the entire agreement between the parties with respect to the matters addressed herein, and shall supersede all prior oral or written negotiations, understandings and commitments.  This Addendum may be executed in any number of counterparts, each of which shall be deemed to be an original, but all of which together shall be deemed to constitute one and the same agreement.  A facsimile or other copy of this Addendum with facsimile or copied signatures shall have the full force and effect of the original for all purposes, including the rules of evidence applicable to court proceedings.

	Customer:       
	
	  Creditor:       
	

	By:
	X
	
	By:
	X
	

	Print:
	
	
	  Print:
	
	

	Title:
	
	
	  Title: 
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